


 Who We Are

We’re Marks Paneth & Shron, an accounting firm committed to our clients’ success. 

Our priority is to help them make smart decisions at every turn.

As a growing firm – now one of the largest in the New York region – our focus 

is on giving clients access to the best and most experienced professionals in our 

industry, regardless of the discipline. Even as we grow, we stick to our culture of 

personal attention and customized services.

We aim to provide value to our clients throughout the life of the relationship and 

to maintaining an open dialogue. We expect and encourage ongoing communica-

tion about the changing business, tax and financial landscape.
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Can you outline the key arguments supporting the global 
convergence of accounting principles? In your opinion, is 
this goal achievable?

Venkateshwaran: The world is evolving into one large econ-
omy, with stakeholders spread across the globe. There is there-
fore a growing need to speak one financial reporting language. 
The ability to understand financial information irrespective of 
its geographical origin is a key requirement of the international 
stakeholder community – today, most large corporations have 
operations in multiple jurisdictions, and preparation of financial 
information in multiple accounting frameworks to comply with 
the local requirements can be a costly and inefficient process. 
Using a single financial reporting language brings about signifi-
cant efficiency in internal and external reporting, leads to better 
comparability among peers and competitors, and provides better 
information to analysts and other users. Acceptance of IFRS in 
the US, the largest economy in the world, will be the next mile-
stone in the global convergence of accounting principles, and 
appears to be back on track with commitment from both the US 
and international standard setters.

Peterka: The most common argument for supporting global 
convergence is the increase in cross-border capital transactions. 
Additionally, from an investor perspective, a global standard 
would offer consistency, clarity and transparency when evaluat-
ing global opportunities. The support for a global standard is 
also supported by multinational corporations, as it would ease 
their regulatory accounting compliance. With the current sys-
tems, many multinationals are keeping multiple sets of accounts 
for various regulatory reporting requirements. The two major 
accounting standard setting bodies, the FASB and the IASB, 
continue to support and work toward a global standard. Most 
professionals would support this goal. However, various barriers 
exist – the most obvious being political interference.

Gannon: In today’s environment, having a global perspective 
on financial reporting is no longer a choice, but a necessity. The 
notion of a single set of global accounting and financial report-
ing standards has been debated for many years, and may now 
be becoming a reality. The leaders of the G20 countries recently 
noted that “key global accounting standards bodies should work 
intensively toward the objective of creating a single high-quality 
global standard”. IFRS are now used for public reporting pur-
poses in over 100 countries, with many others to follow over the 
next couple of years. Besides creating a level playing field for 
companies around the globe, having a single standard will elimi-
nate accounting arbitrage between standards, and lessen the po-
tential for political interference in the standard-setting process.

Henning: Global convergence of accounting standards is made 
necessary by the global nature of business itself. During the past 
decade, it was not uncommon for companies to prepare financial 
statements under IFRS, US GAAP and another domestic ver-
sion of GAAP. The adoption of a single set of global standards 
provides companies with immediate cost efficiencies that will 
lead to greater comparability of financial reports over time. This 
goal of convergence is achievable, but it will take some time. 
Many countries around the world already require compliance 

with IFRS or have set plans to do so. It appears to be a fore-
gone conclusion that the US will also require adoption of IFRS, 
but the timing of such a requirement is still being discussed. 
This convergence will be forced by competition in global capital 
markets.

Lundelius: Accountants tend to look at global convergence as 
an end unto itself, but in the context of the flow of investment 
capital, convergence provides a helpful metric by which capital 
providers can compare performance and the risk of potential in-
vestments from around the world. Without convergence, capital 
providers must expend more time and expense analysing and 
reconciling different reporting standards, and that added time 
and expense slows or stops the flow of capital from one country 
to another. The goal is achievable, if politics do not interfere. 
Not all governments are in favour of the free flow of capital, and 
those governments may want their local businesses to appear 
financially stronger than they would under converged standards. 
Such governments would likely impose different accounting 
rules that favour local concerns, thus undoing convergence.

Epstein: The central argument is that international commerce 
and finance will be stimulated when buyers, sellers, investors 
and capital-seeking entities have a wider array of opportunities 
from which to choose. In the commercial sector, enterprises are 
often required to provide financial statements and other data be-
fore making decisions to sell goods on credit, buy goods and ser-
vices, accept employment, grant business licenses and so forth. 
Being able to understand financial statements is a necessary 
condition, and when the parties are domiciled in jurisdictions 
with disparate financial reporting standards, the effort to learn 
a new financial reporting language can be daunting. The vari-
ous parties may choose to walk away from such transactions, 
with obvious implications for growth. As to financing activi-
ties, from the viewpoint of the entity seeking to raise capital, if 
foreign investors, including lenders, are unwilling to tackle the 
issue of foreign reporting standards, economic theory suggests 
that the entity’s cost of capital will be greater than it would have 
been had it been able to successfully offer its shares and debt 
obligations to potential investors in other markets. Higher cost 
of capital raises the cost of doing business, making economic 
opportunities less likely to be appealing, and reducing economic 
growth, with worldwide ramifications. 

What are some of the benefits and drawbacks of making 
IFRS the worldwide standard? Is there a danger that it may 
not be applied in a uniform manner by all countries?

Lundelius: Chief among the drawbacks of IFRS is that its prin-
ciples-based methodology may allow for divergence of appli-
cation among companies, not just countries. For example, one 
software developer recognising revenue under rules similar to 
US GAAP may defer recognition while a peer developer may 
accelerate recognition; both could potentially be IFRS-compli-
ant but produce radically different results.

Peterka: The biggest beneficiaries of a global standard would 
be listed entities with multinational operations and reporting re-
quirements. Investors also would benefit as they would be able 
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to IFRS. In addition, a plan that contemplates enough lead time 
will reduce a company’s reliance on external consultants, mini-
mising the costs of transition.

Peterka: Cost could be one of the greatest barriers to the adop-
tion of a global standard. There has been a lot of discussion of 
this topic in the US and the figures have been significant for large 
multinational registrants. Companies need to be proactive in un-
derstanding the developments with IFRS. They should under-
stand the challenges and cost of other countries that have adopted 
IFRS. In addition, companies need to proceed with caution on 
what can be done in house and what will need consultants. One 
of the lessons learned from the Sarbanes-Oxley adoption in the 
US is that registrants need to own the adoption process to avoid 
unnecessary expense.

Do you believe adoption of a single accounting standard for 
all the world’s companies would definitely help comparabil-
ity? Is the international playing field really level?

Gannon: Having a single accounting standard will facilitate 
greater transparency in financial reporting, and as a result, greater 
comparability. Evidence from the recent adoption of IFRS in the 
EU corroborates that, and reinforces the importance of cross-bor-
der comparison. In addition, recent events have highlighted the 
importance of transparency in financial reporting. Today, users are 
increasingly focused on the transparency of financial statements. 
Many user groups have stressed the importance of transparency 
in financial statements and focus less on a single measure. What 
we’ve seen with the recent financial crisis is that sometimes there 
is a disconnect between the accounting outcome recognised in the 
financial statements, and the economic reality that underlies the 
transactions that are being accounted for. The focus of IFRS is on 
transparency and accounting that ultimately reflects reality.

Henning: The adoption of a single set of accounting standards 
globally will definitely help comparability. However, social, po-
litical, legal and other cross-cultural differences are likely to mean 
that differences in the application of IFRS will continue. Nonethe-
less, financial reports under IFRS will be more comparable than 
they would be using different financial reporting systems. How-
ever, since financial reports are only one piece of the informa-
tion puzzle, differences in required disclosures about a company’s 
activities in different jurisdictions means that the international 
playing field will not be level. Since financial exchanges largely 
dictate what other information a public company must disclose, it 
seems that the exchanges requiring the highest quality of informa-
tion will likely survive the consolidation of financial systems that 

we are sure to see during our careers.

Epstein: Comparability in financial reporting will enhance and 
encourage international flows of capital, which should serve to 
benefit producers and consumers in all nations. Comparability in 
financial reporting won’t, per se, produce a level playing field, 
since that depends on legal climates, labour laws, and a whole slew 
of other, non-accounting considerations. However, it will clearly 
contribute to an eventual achievement of the level playing field, 
and that alone is an enormous prospective accomplishment.

Venkateshwaran: The financial crisis has clearly demonstrated 
that the world’s capital markets are more closely linked than 
ever before. As the world’s economies continue on their course 
of integration an investor’s ability to compare and understand 
financial information produced in any part of the world using a 
single accounting framework will assist in expunging geographi-
cal boundaries. Having said that, it is also a fact that economies, 
cultures, etc., are different and it is not fair to assume that inter-
national playing fields are level. Different markets are at differ-
ent levels of maturity – the needs of users and resources available 
in a developed market such as the UK or US are very different 
from those of the emerging economies such as India or China. 
Therefore, the application of these standards would always be in-
fluenced by the perspectives of the preparers, users, etc., in each 
of these markets. In the medium term it would help in bringing 
about comparability – but to get there, there has to be a starting 
point, and that’s probably where we are today.

Peterka: The ideal of a single set of high quality standards is 
appealing. However, whether or not the different regulatory and 
political regimes truly allow for comparability in the adoption 
and interpretation of the standards will be a challenge. It is a 
good question to ask, if IFRS will really level the playing field 
for companies. Obviously the largest multinationals will benefit 
from greater comparability to their competitors. However, for 
middle market companies, the answer is not as clear.

Lundelius: Assuming the single accounting standard is prin-
ciples-based, such as IFRS, whether the single standard helps 
comparability depends on how it is implemented. If financial 
statement preparers, particularly those within the same industry, 
manage to come to agreement on how the principles are imple-
mented, then there will be true comparability. Capital providers, 
such as investment and commercial banks, and the analysts that 
assist the capital providers, may have enough clout to force some 
level of agreement among financial statement preparers, but there 
are no guarantees.  
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              Anti-money laundering measures and tax fraud enquiries

BY CLAIRE SPENCER

              FRAUD

It is often the case that cases of money laun-
dering and tax fraud seem to rise during a 

downturn. This economic downturn is no ex-
ception, and has led to a surge in white collar 
crime. However, pinning the rise to a single 
factor is difficult to justify, and unlikely to be 
correct – ultimately, there are myriad drivers. 
For example, because companies and regula-
tors are tightening up on their systems and 
controls, either because of other instances of 
fraud or as a reaction to the general market 
conditions, it is likely that more cases of money 
laundering and/or tax fraud will be discovered. 
But regardless of the cause, companies that do 
not have an adequate mitigation strategy in 
place for such risks would be well-advised to 
do so, considering the continuing ascent in the 
number of cases. 

A spotlight on financial crime
But instances tend to fluctuate by country 
and sector, and not all types of fraud are cre-
ated equal. “The current environment tends to 
open opportunities for criminal activity within 
both business organisations and government 
programs, but tax fraud, on the other hand, 
tends to remain fairly consistent. In thriving 
economic times individuals and businesses 
are making more money and don’t want to pay 
their required share and in economic down-
turns, individuals and businesses look to re-
duce their tax burden so they can have more 
money to spend or keep their business afloat,” 
explains David Gannaway, a director at Marks 
Paneth & Shron LLP. He adds that tax fraud 
is primarily driven by greed, although simply 
having the opportunity to commit fraud cannot 
be ignored – the individual business person or 

company owner has the greatest opportunity to 
not report all of their income or claim/create 
fictitious business deductions. 

But regardless of the drivers behind the law-
breaking, the fact that an increasing number of 
cases are coming to light has had an effect. In 
the US, Mr Gannaway notes that the recent case 
involving UBS, the Swiss government and the 
IRS has had a strong impact on the reporting of 
foreign bank accounts, and the income earned 
from or through those accounts. “For many 
years, Switzerland has been characterised 
as a tax haven country where proceeds from 
a crime or unreported income could remain 
untraceable, and not be disclosed to the IRS. 
Since UBS has cooperated with the IRS and 
disclosed a limited number of client names, 
many of whom reside in the New York area, 
and the Swiss government has entered into a 
new Tax Treaty with the US, the landscape has 
completely changed. Some of the Swiss-based 
banks have closed accounts of Americans as 
a result of the deferred prosecution agreement 
with UBS.” He explains that by closing the 
accounts, such individuals have been forced 
to repatriate the funds into the US, thereby 
causing income taxes to be paid on the earn-
ings starting in 2009. Indeed, the Bill compels 
foreign financial institutions, trusts and cor-
porations to provide information about their 
US account holders, and aims to give the IRS 
new tools to detect and discourage offshore tax 
evasion. Further, the US Joint Committee on 
Taxation estimated that the provisions of the 
new Bill would prevent taxpayers from evad-
ing $8.5bn in US tax over the next decade. 

It should also be noted that this case is also 
an example of cross-border enforcement, 

which has become increasingly common in 
the last few years. Another such example oc-
curred in 2008, when Siemens was successful-
ly prosecuted for bribery in the US, Germany 
and a number of other jurisdictions – which 
cumulated in the firm paying record fines of 
$1.36bn. These cases may be unusually large, 
but as detection of white collar crime and en-
forcement of penalties seems to be intensify-
ing, companies need to be thinking about how 
they can mitigate fraud risk, if they are yet to 
do so. To start at the beginning, a fraud risk 
assessment is very useful – it should cover a 
company’s business policies and internal con-
trols, and should seek to identify the weak-
nesses that are most likely to provide opportu-
nities to commit fraud. Furthermore, adequate 
staff training should play a central role to miti-
gating the risks associated with money laun-
dering and tax fraud, adds Sam Eastwood, a 
partner at Norton Rose LLP. “In the regulated 
sector firms will have a Money Laundering 
Reporting Officer (MLRO), who is obviously 
important in ensuring the firm’s compliance 
with anti-money laundering regulations. How-
ever, the MLRO can only perform his duties 
correctly if he is receiving appropriate reports 
from the staff dealing with customers and the 
financial dealings of the firm. Workers need to 
understand their responsibilities in relation to 
anti-money laundering, and also what sort of 
transactions or circumstances should arouse 
their suspicions,” he says. 

All change?
The financial crisis may have had other, less 
predictable effects on how cases of money 
laundering and tax fraud are detected and en-
forced. In the UK, the two crimes are handled 
by two separate agencies: the Serious Organ-
ised Crime Agency (SOCA) for money laun-
dering; HM Revenue & Customs (HMRC) 
for tax fraud. The role of SOCA is to process 
all ‘Suspicious Activity Reports’ (SARs), and 
will give consent to the transaction or inves-
tigate further as required. In addition, HMRC 
also has some responsibility for anti-money 
laundering regulations with regards to cer-
tain types of institution – such as bureaux de 
changes. Both of these authorities pass cases 
to be prosecuted to the specialist Revenue and 
Customs Prosecutions Office (RCPO) – but 
not for much longer, says Mr Eastwood. “The 
Attorney General has announced that RCPO is 
to merge with the CPS, which deals with all 
crimes except those covered by the SFO and 
the FSA. The aim of the merger is to improve 8
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efficiency and reduce cost, but it remains to be 
seen what effect this will have on prosecutions 
in tax fraud and money laundering cases. As a 
transitional measure, there will be a ringfenced 
team dealing with money laundering and tax 
fraud work, but we cannot be sure how long 
this will survive in the new enlarged organi-
sation.” However, he explains that as long as 
the specialist prosecutors within RCPO are 
retained by the CPS post-merger, it is unlikely 
that there will be a decline in prosecutions, go-
ing forward. 

Indeed, HMRC has shown that it is willing 
to experiment with different methods of de-
tection and enforcement in order to reduce in-
stances of tax fraud. For example, earlier this 
year, it introduced an amnesty for taxpayers 
with offshore accounts who wish to volun-
tarily disclose and pay reduced penalties. “A 
taxpayer who takes advantage of the amnesty 
– which ends on 12 March 2010 – will be re-
quired to pay the tax owing, plus a penalty of 
10 percent, or 20 percent for taxpayers written 
to by the UK government in 2007 who did not 
respond at that time,” explains Mr Eastwood. 
“However, taxpayers who do not take advan-
tage of the amnesty will be subject to a penalty 
of between 30 percent and 100 percent of the 
tax owing and may be subject to criminal pros-

ecution.” He adds that, much like the IRS in 
the US, HMRC has recently obtained authori-
sation to order over 300 financial institutions 
with a UK presence to disclose details of UK 
persons holding offshore accounts. Further-
more, it has also entered into a number of in-
formation-sharing agreements (with the Cay-
man Islands and Liechtenstein, to name but 
a couple) to try and obtain more information 
about UK taxpayers who have money offshore. 
So-called carousel fraud is also under the spot-
light – this is where a trader charges VAT to a 
customer, but then disappears without paying 
the VAT to HMRC. This has been particularly 
notable in the area of carbon trading.

For now, it looks as though a more targeted 
method of tackling tax fraud and money laun-
dering may be here to stay on both sides of the 
Atlantic. “With the Obama Administration’s 
focus on combating offshore tax evasion, it is 
likely that enforcement will be on the rise and 
the IRS will be taking a hard line on individu-
als who knowingly and wilfully evade taxes,” 
predicts Mr Gannaway. “A significant pending 
item to this agenda is the new Tax Treaty be-
tween Switzerland and the US. However, there 
will be minimal impact going forward if the 
Tax Treaty starting point is 1 January 2010, as 
many individuals who evaded taxes in the past 

are aware of the UBS case and many Swiss-
based banks have closed the accounts of US 
individuals. In either scenario, it is likely that 
the new Tax Treaty, once revealed, will sig-
nificantly deter US tax evaders from sending 
unreported income to Switzerland in the fu-
ture,” he asserts. Nonetheless, the time period 
that Switzerland will provide records to the 
IRS is critical. If the Swiss Government will 
now provide bank records to the IRS going 
back several years, this will have a significant 
impact on individuals who have evaded taxes 
through their bank account(s) in Switzerland.

The US and the UK are not alone in having 
made the detection and enforcement of white 
collar crimes such as money laundering and 
tax fraud a priority. Furthermore, cases such 
as UBS and Siemens demonstrate that coun-
tries are increasingly happy to work together 
to crack down on such crimes. As such, com-
panies will need to be aware of this and, more 
importantly, must act accordingly to uncover 
and mitigate potential exposures to fraud and 
money laundering risks. If they fail to achieve 
this, the penalties could be severe, and in the 
current climate, the effect of such penalties 
may ultimately be magnified to an unmanage-
able degree.     

As the financial crisis took hold, high net 
worth individuals (HNWIs) watched 

their wealth decline and quickly lost faith in 
their wealth managers. Many withdrew assets 
or left their wealth management firms alto-
gether. But as the economy improves, wealth 
management firms are seeking ways to alter 

their business models and provide a better ser-
vice to their increasingly risk-averse clients, 
who are demanding more transparency on how 
their fortunes are managed.

Post-crisis management
Despite the upheaval in the industry, wealth 

management services still fared better than 
other financial services in 2008, particularly 
the investment banking and commercial bank-
ing sectors, which bore the brunt of the effects 
of the financial crisis. Even so, the world’s 
population of HNWIs was down 14.9 per-
cent in 2008 from the previous year, and their 
wealth dropped 19.5 percent, wiping out two 
years of robust growth in 2006 and 2007, ac-
cording to the latest ‘World Wealth Report’ 
published by Merrill Lynch and Capgemini in 
June 2009. “A year ago, there was quite a lot 
of concern in the wealth management indus-
try about the onset of the credit crunch – the 
issues surrounding it were at their peak, with 
the collapse of Lehman Brothers and so on,” 
confirms Carlos Pimentel, a partner at Apple-
by. “Demand was fairly static, because people 
were looking at these unprecedented events 
and wanting to take stock, to see where the in-
dustry was going,” he says. Consequently, de-
mand for wealth management services stalled, 
as HNWIs held onto their cash rather than 
sought new investments.

Ultimately, very few HNWIs have been un-
affected by post-crisis issues, such as the vast 

                    Wealth management for high net worth individuals

BY SELINA HARRISON

                    WEALTH 
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decline in asset values. Many have shifted 
wealth to safer, more conventional and liquid 
investments. In addition, some HNWIs have 
also spread their assets across more institutions 
as a means of mitigating risks. But things are 
beginning to change, and now that the econo-
my is showing signs of recovery, HNWIs are 
once again expressing interest in the services 
of wealth management firms. However, they 
now expect more from their wealth managers. 
“HNWIs, many of whom are corporate execu-
tives, have become significantly more aware 
that wealth management services involve more 
than just investment advisory services. With 
the change in the economy and all too often di-
minished investment portfolios, our clients are 
requesting additional services to help achieve 
some of their financial goals,” observes Daniel 
Kesner, a partner at Marks Paneth & Shron. 
Furthermore, “they are scrutinising the value 
of the providers and questioning what they are 
paying for” adds Mary Ann Mancini, a partner 
at Bryan Cave LLP

It is clear that the trust and confidence 
HNWIs placed in markets, regulators, finan-
cial institutions and portfolio management 
have been shaken. As such, “high net worth 
clients have become much more focused on 
the importance of protecting their financial as-
sets and businesses, which they have worked 
so hard to establish. Wealthy individuals are 
realising the importance of having sound fi-
nancial advice and working with a firm that can 
provide them with a broad range of financial 
expertise,” notes Mr Kesner. Indeed, prior to 
the financial crisis, many wealth management 
firms regularly failed to convey the implica-
tions of product risks to their clients. But now, 
those weaknesses in due diligence and risk 

assessment practices have come to the fore. 
For example, in the aftermath of various high-
profile global fraud cases, such as Bernard 
Madoff’s Ponzi scheme, some clients discov-
ered they had been exposed to these schemes 
via their advisers without even realising it. In 
light of these scandals, wealthy individuals are 
much more cautious about their investments 
and want to see evidence that any growth on 
their returns is genuine. “Certainly, in terms 
of direct financial services providers. Invest-
ment strategies are being examined and pro-
viders are being held to account much more. 
Investors are actually getting into the books, 
getting the managers to come out and explain 
their processes, and demanding a certain level 
of auditing from the top accounting firms,” 
explains Mr Pimentel. Consequently, advis-
ers and wealth management firms are working 
with HNWIs to enhance communication and 
restore confidence.

Adapting to a new environment
Clearly then, private banks will have to provide 
more detailed investment advice and comply 
with tighter tax rules if they are to retain cli-
ents, attract new ones and capture the expected 
growth in global wealth. This requires wealth 
managers to spend more time on research and 
knowledge, so they can advise clients at a time 
when they are backing away from risky prod-
ucts and looking to pay lower fees. There will 
be a lot more focus on investor education, but 
this transparency will come at a cost. Profits in 
the industry are expected to fall as the sector 
implements new practices. This is likely to be 
exacerbated by stricter tax regulations, partic-
ularly on tax avoidance, which has placed ad-
ditional burdens on the sector. For example, in 
the UK, amid fears of new regulation, includ-
ing a new top tax rate of 50 percent, HNWIs 
are considering relocating to a jurisdiction 
with a lower tax rate. As such, wealth man-
agement firms in the UK have begun to adjust 
their business models to attract individuals of a 
slightly lower net worth who work and live in 
the UK, as opposed to geographically-mobile 
HNWIs, whose increasingly costly demands 
can eat into profits.

Indeed, it is vital that wealth management 
firms are able to adapt to the changes in their 
business environment. In June, Merrill Lynch 
Wealth and Capgemini published their latest 
‘World Wealth Report’, questioning HNWIs 
and wealth management advisers to ascertain 
why so many HNWIs left their wealth man-
agement firms in 2008, and to discover how 
firms that managed to retain clients did so. Re-
portedly, a combination of online access and 
capabilities, statement and reporting quality, 
risk management and due diligence capabili-
ties, and reasonable fee structures encouraged 
many HNWIs to stay with their wealth man-

ager. However, these factors, which should 
be taken into account by wealth management 
firms looking to improve their business mod-
els, were often underestimated by advisers. In-
terestingly, of those advisers who were able to 
retain clients, 62 percent were 41 or older. This 
suggests that clients value experience in an ad-
viser, particularly when being guided through 
a financial crisis.

It is more important than ever that this sort of 
research is heeded. Prior to the financial crisis, 
many HNWIs deliberately chose independent 
wealth advisers over banks. But the recent 
spate of high-profile fraud scandals has un-
dermined HNWIs’ confidence in the ability of 
independent advisers to provide adequate due 
diligence and risk management capabilities. 
Local and regional banks are poised to take 
advantage of this sea of change, and it is likely 
that wealth management will become a big-
ger industry within financial services, as they 
are perceived to provide safer investment en-
vironments. “In the past, clients often looked 
at banks mainly as a place to obtain personal 
loans and to make cash deposits. Clients are 
now realising that having strong banking re-
lationships is extremely valuable and critical 
to the services that we provide to them.  Our 
solid relationships with banks underscores this 
now more than ever,” agrees Mr Kesner.

However, Mr Pimentel believes wealth man-
agement services will be more driven by taxa-
tion issues. “The wealth management industry 
is likely to become bigger, certainly within 
financial services. The main drivers behind 
that growth, at this stage, are going to be the 
increasingly tough tax and regulatory environ-
ment in places like the UK and the US, where 
you are having 50 percent plus rates of taxa-
tion affecting HNWIs. There is going to be re-
sistance to living in that kind of fiscal environ-
ment.” He adds that the trend among HNWIs, 
particularly in the UK hedge fund industry, 
to move to places like Switzerland, is likely 
to continue. These individuals will increase 
the demand for wealth management services 
in these offshore locations, as they will need 
a proper investment strategy and advice, par-
ticularly on tax and other regulatory matters.

Overall, in order for wealth management to 
retain and attract new clients, advisers must 
work on rebuilding confidence and client-ad-
viser trust. The capacity of HNWIs to defect 
is high, and wealth managers need to under-
stand and improve on factors that increase the 
retention of clients and their assets. HNWIs 
themselves have expressed the need for more 
transparency on portfolio performance and a 
better quality of service and investment ad-
vice. It is in the interests of wealth managers 
to change their outlook and internal processes 
to meet the new demands of their key clients in 
the post-recessionary era.  

Advisers and wealth 
management firms are 
working with HNWIs to 
enhance communication 
and restore confidence.

INdepth
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Federal tax authorities are on the hunt. Their sights are trained in 
particular on three categories of taxpayers: sole proprietors, officers 

of closely-held businesses and high net worth individuals. 
Individuals who fall into one or more of these categories – for example, 

senior executives at a major corporation, officers of a family business 
or attorneys in private practice who have a complex array of personal 
investments – need to know they are at risk, and need to understand the 
risks (including civil audit and potential criminal prosecution).

Economic downturn drives more fraud and more enforcement
There are several reasons why scrutiny has increased, and why wealthy 
individuals are the target. 

The first and most obvious is that fraud is rising, as it always does in 
difficult economic times. Individuals want to make up their portfolio 
losses, and fall prey to ‘too good to be true’ schemes (the Madoff case is 
only the most famous of many examples). This is especially true of high 
net worth individuals, who have more losses to make up. Businesses 
desperate to maintain cash flow begin to cut corners as well.

At the same time, authorities are under their own kind of pressure. 
They are targeting any and all revenue that will help close the ‘tax gap’ 
– the gap between what taxpayers actually pay and what the US Inter-
nal Revenue Service believes they should pay. In an economic down-
turn, tax revenue has declined as a direct result of the drop in individual 
and corporate incomes. This has occured just as increased government 
spending on recovery programs increases the pressure on the shrinking 
revenue pool. Any additional revenue that can be found can help close 
the gap.

This is a recipe for heightened enforcement, enforcement that, in par-
ticular, targets individual taxpayers, who have the greatest discretion 
over how much tax to pay. 

Underreporting is the biggest problem
The IRS identifies three causes for the tax gap: underreporting (not 
identifying one’s full taxable income, via underreported receipts and 
overestimated expenses), underpayment (not paying the full amount of 
tax due) and nonfiling (failing to file a return and failing to pay the tax 
that would have been due). 

Of these, underreporting is the biggest problem, in particular, under-
reporting by individuals. According to the IRS, total underreporting (of 
individual and business tax) constitutes 82 percent of the gross tax gap. 
Individual underreporting accounts for more than 50 percent of the gap. 
The other categories represent a smaller but still significant problem 
– underpayment is 10 percent of the gross tax gap, and nonfiling is 8 
percent, according to the US Internal Revenue Service.

Large businesses generally do not underreport. They are tightly reg-
ulated. They are, in effect, under constant audit. Similarly, individual 
wage-earners usually do not underreport because, since they are subject 
to withholding, they do not have the opportunity.

High net worth individuals get most scrutiny
Instead, it is a subgroup of individuals who are highest on the IRS’ ra-
dar: those who have high income and/or net worth, and who are respon-
sible for reporting their own income and expenses. Included as well are 
officers of businesses – family-owned, S-corporations or partnerships 
– that are not subject to reporting requirements. And there are a limited 

number of wage-earners, very senior and highly compensated, whose 
investments open them to attention. 

Return on investment drives enforcement strategies
Wealthy individuals are attractive to the IRS first, and most obvious-
ly, because of simple return on investment. A successful enforcement 
action against a wealthy taxpayer means more tax revenue for each 
enforcement dollar spent. Under new tax rates (the top bracket in the 
Obama Administration’s tax plan is now 39.6 percent) a $1m judgment 
produces nearly $400,000 in tax revenue. Then there is the deterrent 
effect, meaning an enforcement against a prominent person will have a 
chilling effect on many others. By this strategy, enforcement against a 
senior surgeon or a CFO, would have more impact than, say, one against 
the minimum wage earner who claimed a questionable deduction.

Individuals should be cautious
If individuals fall into one or more of the high-risk categories, what 
steps can they take to protect themselves? The first is simply to recog-
nise that if you fit into one or more of these categories, you are probably 
at risk.

The second is to be careful. Investment schemes and tax strategies 
that seem too good to be true probably are. High net worth individuals 
need to realise that they are likely to be targeted for questionable invest-
ment vehicles and that they or their accountants might be tempted to be 
too aggressive in reporting. The same holds true for businesses that are 
tempted to underreport or under-withhold. 

The third is to secure good counsel. This is true whether you are con-
cerned about possibly being investigated, or whether you are already 
the target of an enforcement action. Importantly, an existing accountant 
or accounting team may not have the skills or experience necessary in 
an enforcement action. The best tax adviser may not be familiar with 
the ins and outs of an audit or a civil or criminal enforcement action, or 
know the subject matter in depth. The best team is often a mixed team 
– an accountant and an attorney working together.

Tax litigation risk increases for high net worth individuals | BY DAVID GANNAWAY
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cial crisis is akin to blaming your report card 
for the fact that you couldn’t graduate,” asserts 
Steve Henning, a partner at Marks Paneth & 
Shron. “Fair value accounting simply provided 
investors with more current and relevant infor-
mation, enabling them to make well-informed 
decisions on how to allocate their capital. The 
trouble is more attributable to bad lending and 
investment decisions than to the accounting 
rules that made poor asset quality more trans-
parent.”

Consequently, several experts have called for 
an investigation into the real underlying reasons 
for the turmoil, rather than blaming accounting 
standards. D.J. Gannon, a partner at Deloitte, 
is one of them. “The challenges facing policy 
makers and standard setters in dealing with the 
fast-moving developments in financial markets 
are significant. Policy makers should undertake 
a constructive review of the root causes of the 
credit crisis. Understanding the root causes will 
help in determining any necessary reforms, in-
cluding those that go beyond accounting and 
financial reporting,” he explains.

In general terms, asset values saw wide-
spread declines because investors across the 
globe were confronted with unexpected losses, 
and swiftly moved to withdraw their money 
to save further losses.  As such, some analysts 
argue that fair value accounting provided in-
vestors with higher visibility and more cur-
rent, relevant information, helping them to 
make better decisions. This is why, despite 
recent criticism, it is believed that fair value 
is here to stay. The accounting standard even 
received support from the US Securities and 
Exchange Commission (SEC), with a recent 
report concluding that, “Fair value account-
ing did not appear to play a meaningful role 
in the bank failures that occurred in 2008. In-
stead, the report [an SEC review of fair value 
accounting] indicated that bank failures in the 
US appeared to be the result of growing prob-
able credit losses, concerns about asset quality, 
and in certain cases, eroding of lenders’ and 
investors’ confidence.”

Some experts even predict there might be 
an increase in use of fair value. “If anything, 
I think we’re more likely to see the expansion 
of mark-to-market accounting rather than its 
contraction,” notes Scott Ehrlich, managing 
director of Mind the GAAP, LLC. “If all finan-
cial assets were marked-to-market, companies 
would not need to perform ‘other than tempo-
rary impairment’ tests under GAAP or look for 

loss events under IFRS – areas that are giving 
preparers fits at the moment.” He adds, “I do 
acknowledge that if we increase the use of fair 
value accounting, the income statement would 
have to clearly separate mark-to-market ad-
justments from realised gains and losses. But 
standard setters are already working on this 
issue.” Other benefits of mark-to-market ac-
counting include the greater transparency and 
accuracy it provides. In addition, some ana-
lysts believe that a change in fair value could 
have a negative impact on investor confidence 
and increase market volatility. Indeed, Yan 
Zhang, a director at Eisner LLP, believes fair 
value is easily the most competent accounting 
standard. “I think the concept of mark-to-mar-
ket accounting is the only correct answer. Any 
changes should only be made in terms of pro-
viding practical guidance and benchmarks to 
aid valuing the hard-to-value securities,” she 
recommends.

US GAAP vs. IFRS
However, alternative methods, such as his-
torical cost or mixed-model, can be prefer-
able to fair value in certain cases. Both IFRS 
and US GAAP will occasionally require the 
use of mixed models, depending on the type 
of assets involved. “Not all amounts on a bal-
ance sheet should necessarily be at fair value. 
A mixed attribution model may make sense, 
whereby certain longer-term items used in the 
normal course of business are reported at cost, 
depreciated cost or at an impaired value, thus 
matching cost with future benefits to the busi-
ness,” explains Richard Stokes, a co-founder 
of GAAP Seminars. Yet, he maintains that fair 
value is suitable in most situations. “Mark-to-
market is by no means perfect, and it clearly 
is more difficult to apply in illiquid markets, 
but it gets as close to reality as possible, even 
though reality is sometimes difficult to face,” 
he says.

With regard to the main accounting stan-
dards, the reality is that things may be chang-
ing. The financial crisis may have raised ques-
tions about fair value accounting, but it has 
also thrown the shortcomings of US GAAP 
and IFRS into sharp relief. Furthermore, the 
increase in cross-border M&A during the last 
few years had also begun to highlight those 
same shortcomings. Take US GAAP, for ex-
ample. These principles were introduced fol-
lowing the stock market crash of 1929, and are 
a combination of authoritative standards and 

commonly accepted ways of recording and 
reporting accounting information. “GAAP is 
seen by most accountants worldwide as a more 
rules-based framework, aimed at prescribing a 
specific accounting treatment for every eco-
nomic situation. While US GAAP contains 
general principles, it also provides volumes 
of specific rules and bright-line tests, much of 
which comes from volumes of implementa-
tion guidance,” explains Mr Henning. Because 
it provides detailed guidance, covering many 
industries and different transaction types, in-
vestors have a certain level of consistency in 
the financial statements they use when analys-
ing companies. However, the level of detail 
and the specifically US context can make it 
difficult to apply. Mr Henning continues that 
“while a rules-based framework may work 
well in a static business environment, it is less 
flexible and less transparent in a dynamic busi-
ness environment.”

IFRS, on the other hand, leaves some space 
for judgement by providing fewer specific 
standards. Adopted by the International Ac-
counting Standards Board (IASB) increasingly 
in collaboration with the Financial Accounting 
Standards Board (FASB), these standards and 
interpretations are accepted as comprehensive 
by many professionals, if rather condensed. 
Also, in contrast to US GAAP, IFRS standards 
are specifically designed for worldwide fi-
nancial markets. “IFRS are better suited to be 
the global set of accounting standards,” says 
Mr Stokes. “They have been developed over 
the past few years, based on a framework of 
principles to be applied globally across indus-
tries, using judgement of how to account for 
transactions faithfully rather than setting spe-
cific rules for particular transactions.” Conse-
quently, IFRS are said, unlike US GAAP, to 
reflect the economic substance of transactions 
that may be unique to certain industries.

Despite its many positive elements, some 
people argue that a principles-based system 
might lead to irregularities exactly because of 
a greater reliance on personal judgement. It 
is also believed that IFRS is weaker than US 
GAAP in certain areas, such as lease account-
ing, principles of revenue recognition and 
accounting for the insurance industry. Draw-
backs aside, there are more and more calls to 
establish a global standard based on IFRS, 
largely due to the fact that the globalisation of 
capital markets is making it increasingly dif-
ficult to work with separate standards. “There 
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will soon be a set of accounting standards used 
by all the world’s major economies, with the 
pace of adoption rising in the next three or four 
years. The global economy will simply not 
countenance anything less, as significant dif-
ferences in accounting standards unnecessarily 
increase the cost of doing business around the 
world and add irrelevant cost and confusion,” 
analyses Mr Stokes. With a single set of rules, 
experts hope that quality and transparency will 
be enhanced, thereby restoring and reinforcing 
investor confidence.

Achieving a global standard
While a new global standard could be created 
from scratch, IFRS are already in use in many 
regions of the world, including the European 
Union, Australia and Russia. In total, more 
than 100 countries permit IFRS reporting and 
85 of them require IFRS reporting for all do-
mestically listed companies. Furthermore, 
several emerging economies are expected to 
adopt IFRS in the coming years. Clearly, it is 
well on the way to becoming the sole account-
ing framework, and is fast gaining political 
support. “The notion of a single set of global 
accounting and financial reporting standards 
has been debated for many years,” recalls Mr 
Gannon. “They’re now becoming a reality. The 
leaders of the G-20 countries recently noted 
‘key global accounting standards bodies should 
work intensively toward the objective of creat-
ing a single high-quality global standard’.”

To this end, the SEC issued a ‘road map’ that 
could allow IFRS to be introduced to volunteer 
companies in the US as early as 2009. “Con-
sistent application of international accounting 
standards will help the two-thirds of US inves-
tors who own foreign securities to understand 
and draw better comparisons among invest-
ment options than they could with a multiplic-
ity of national accounting standards,” says 
Christopher Cox, the former SEC chairman. 
Ms Zhang agrees, asserting that it will vastly 
simplify the entire process. “Having a single 
accounting standard will definitely ease the 
burden of practitioners and users of financial 
statements in terms of having one less set of 
standards to comprehend. It will enhance com-
parability for recurring transactions that in-
volve less judgement. Given the globalisation 
of trade, it is imperative that business around 
the world speaks one language,” she says.

However, the new SEC chairwoman Mary 
Shapiro recently indicated that she “won’t feel 
bound” by the IFRS roadmap, citing the costs 

associated with switching rules. This has been 
interpreted as a warning that the move towards 
international accounting standards might be 
slowed down. Other hurdles could also make 
the implementation of IFRS more complex or 
just slower, starting with national differences 
that may persist and the fact that countries 
might want to add their own ‘flavour’ to the 
general principles. “The most significant IFRS 
application issue is a cultural one,” notes Mr 
Gannon. “In the US, we are used to dealing with 
specific requirements in standards and practice 
that oftentimes involves arbitrary bright-lines. 
With IFRS, companies, auditors, and regula-
tors will need to adapt to a financial reporting 
framework that requires less reliance on details 
and bright-line tests. The challenge is to ensure 
that while different outcomes may exist in the 
application of IFRS, such outcomes are within 
the context of one’s view of the underlying 
economics of the transaction, and are transpar-
ent in the financial statements,” he adds.

Nonetheless, IFRS leaves a lot of room for 
interpretation, and this could, in some cases, 
affect comparability. “While IFRS contains 
robust accounting principles, there is relatively 
little guidance on how to apply those principles 
in practice. It is therefore inevitable that com-
panies will account for similar transactions in 
different ways – not intentionally, but simply 
because IFRS allows more judgement than 
GAAP,” explains Mr Ehrlich. Comparability 
could even be affected within a single jurisdic-
tion. Local, privately held companies might 
not want to adopt global accounting standards 
designed to be more relevant to international 
companies. As a result, public and private com-
panies might end up being less easily compa-
rable than they were in the past.

In addition, the adoption of a single set of 
accounting standards would force some com-
panies into completely overhauling their pro-
cedures – a difficult and expensive process for 
many. Ms Zhang lists a number of potential 
problems. “Anything that has to do with na-
tional sovereignty rights, long-established in-
dustry practices or special interest groups will 
be difficult to reconcile by the accounting stan-
dard setters. Inventory costing methods and 
related income tax implications, for example, 
can be an area that generates a lot of heated 
debate for manufacturers who have been using 
the last-in-first-out (LIFO) method for their in-
come tax returns in the US for decades. The 
energy and natural resource industry is another 
example where all information and data gather-

ing processes and systems have been evolved 
around GAAP,” she adds.

Regulators may be avoiding areas that are 
widely thought to be among the most difficult 
to reconcile. “GAAP and IFRS have different 
models for testing long-lived assets – such 
as property, intangibles, and goodwill – for 
impairment,” according to Mr Ehrlich. “The 
boards previously tried to reconcile their re-
spective models, but to no avail. I suspect this 
will be one of the last areas the boards try to 
converge. Both boards seem to think that their 
own impairment model is better than the oth-
er’s, and neither board has given any indication 
that it will budge from its respective position.”

Therefore, to avoid unnecessary complexity 
and confusion, harmonisation between IFRS 
and other accounting standards should be pro-
longed, before switching to a new set of rules 
on a specific date. Companies, investors and 
shareholders would then have the time to adapt 
to a single set in a smooth manner. But for this 
to be achievable, the process needs a shift in 
mindset across the board. Also, most experts 
seem to agree that implementing a single glob-
al standard cannot be achieved without a single 
enforcement body. But for the moment, there 
is no global regulator instance that ensures that 
IFRS are interpreted and enforced in a uniform 
fashion. “While IFRS may help us get closer 
to a single accounting standard, a true global 
accounting standard will not exist as long as 
the enforcement agencies are country-specific, 
such as the SEC in the United States,” explains 
Mr Henning. “Enforcement agencies may in-
terpret accounting rules for their particular ju-
risdiction or even disallow or carve out certain 
accounting options available in a standard,” he 
adds.

The SEC, in its November road map, stated 
that by 2014 all US companies could be using 
international rules to file their financial state-
ments. But the Commission also said that it 
will only decide in 2011 whether to stick to 
that timetable. Furthermore, the various criti-
cisms of specific accounting requirements and 
the numerous obstacles faced in implement-
ing a single set of standards are likely to slow 
down the process. However, it cannot be post-
poned forever. The process will be long and 
arduous; but the increase in worldwide M&A, 
coupled with the financial crisis has intensified 
the market’s need for an efficient, global set of 
accounting standards, and it is no longer ac-
ceptable to cling to tradition in the face of that 
need.  
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