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MAKING THE LEAP TO GO SOLO: The Queens/Brooklyn Chapter of the NYSSCCPA recently hosted an all-women roundtable panel 
about setting up a solo practice. Participating on the panel were (l-r) Dolly Rios, Orumé A. Hays, Naomi Yarimi and Rumbi Bwerinofa-
Petrozzello Serving as moderator was Rosslyn Khunovich (far right). See the story on page 9. 
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Zachary Gordon, chair of the 
NYSSCPA’s Cannabis Industry 
Committee, would like you to 

discard the tired jokes and stereotypes. 
With the majority of U.S. states having at 
least some degree of legalization, ranging 
from medical to recreational, cannabis is 
a rapidly maturing industry that presents 
lucrative opportunities for business pro-
fessionals of all stripes. New York state, 
which launched its medical cannabis pro-
gram in 2016, may soon adopt a recre-
ational cannabis program, now that Gov. 

Andrew M. Cuomo has come out in favor 
of it. As reported in Politico, he said, “We 
now have a group that is drafting legis-
lation and it’s something the Legislature 
will take up next year. … It will be a con-
troversial topic, but it’s something that 
the Legislature will act on.” The pros-
pect of a recreational cannabis program 
in New York is one of the reasons why 
Gordon’s committee is organizing a Can-
nabis Conference on Dec. 11, which will 
explore these opportunities in depth. 

“If you’re an accountant, a finance pro-
fessional, an investor or someone who has 
an interest in starting something new, this 
is a brand-new industry, and there are so 
many opportunities,” Gordon said. “Spe-

cifically [regarding] finance, compliance 
and operations, … it’s a great opportunity.” 

Gordon, who runs a cannabis tech incu-
bator, said that despite the relative novelty 
of the industry in New York compared to 
other states, the sector has become a highly 
lucrative industry. New York City Comp-
troller Scott M. Stringer has estimated a 
potential $3 billion industry for New York 
state, and $1 billion for New York City 
alone, leading to $772 million per year in 
combined tax revenue for the city and state. 
The CPA profession, Gordon said, cannot 
afford to ignore this burgeoning industry, 
given the wealth of opportunities to pro-
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Cannabis Conference to demonstrate 
that industry is serious business
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Proposed IRS 
guidance aims to 
tame confusion 
over 20 percent 
pass-through 
deduction
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Editor’s note: In August, the IRS issued proposed 
guidance interpreting several provisions of the 
Tax Cuts and Jobs Act. Articles in this issue ex-
amine the IRS’s guidance relating to the the 20 
percent deduction for pass-through entities, the 
$10,000 state and local tax (SALT) deduction 
cap and the 100 percent bonus depreciation de-
duction.

Proposed guidance from the IRS on the 
new 20 percent deduction for pass-
through entities aims to clarify who 

qualifies for it while, at the same time, head-
ing off certain opportunities for its abuse. 

A major component of the Tax Cuts and 
Jobs Act, under new IRS Code Section 
199A, the deduction is generally available 
to entities such as S corporations or LLCs 
when the owners are eligible taxpayers whose 
2018 taxable incomes fall below $157,500, or 
below $315,000 for joint returns. However, 
while this provision may seem simple on its 
face, in its wake have come questions regard-
ing situations when taxpayers who earn above 
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the $157,500/$315,000 thresholds qualify for 
the deduction, and how it should be calculated. 

Above those earnings thresholds, pass-
through entities engaging in what the bill calls 
a “specified service trade or business” (SSTB) 
do not qualify for the deduction. This category 
includes the fields of accounting, law, actuarial 
science, performing arts, consulting, athletics, 
financial services, brokerage services, or any 
trade or business where the principal asset is 
the “reputation or skill” of at least one of its 
employees. The broadness of the term repu-
tation or skill raised the possibility that many 
businesses would not be able to take advantage 
of the deduction, since many of them rely, to 
some extent, on the reputation and skill of their 
proprietors.

The proposed guidance concedes that this 
term is overly broad and subject to too many 
interpretations. Consequently, the IRS aims to 
limit its meaning to cases in which the entity 
is receiving income for endorsing products or 
services; licensing or receiving income for the 
use of an individual’s likeness, image, name, 
signature, voice, trademark or any other symbol 
associated with his or her identity; or receiving 
appearance fees or income, such as going on a 
reality TV show or engaging with social media. 
The IRS determined that such an interpreta-
tion fits Congress’s intent on the statute. 

Edwin B. Morris, a member of the  
NYSSCPA’s Closely Held and S Corpo-
rations Committee, said that the guidance 
makes matters much clearer, turning what had 
previously been a far-too-broad measure into 
something easier to wrap one’s mind around. 

“That seemed like a catch-all [regarding] a 
business where the principal asset is the rep-
utation or skill of the employer—that could 
be anything! You go to a one-owner business, 
and of course it will be their reputation and 
skill. But in these new regulations, they really 
narrowed what they mean by that, so that was 
really good, very favorable,” he said. 

Multiple sources of income
Another question that has come up is what 

happens when a pass-through entity has mul-
tiple sources of income, some of which fit 

under the prohibited SSTB categories. The 
IRS has proposed that, in such cases, income 
from those categories would not be counted 
as qualified business income (QBI), regardless 
of whether the entity was actively or passively 
involved in it. The agency gave the example of 
a partnership that owns a professional sports 
team, which falls under the category of an 
SSTB. In this case, all income from that team 
would not be counted toward the deduction, 
and could not be aggregated with other trades 
or businesses. 

In general, aggregation of income is al-
lowed—but not required—so long as the 
individual can demonstrate that the income 
comes from a qualified trade or business; the 
same person or group of persons directly or 
indirectly owns a majority interest in each of 
the businesses to be aggregated; none of the 
aggregated trades or businesses is an SSTB; 
and the trades or businesses meet two of 
three additional conditions: They provide 
products and services that are the same or 
are customarily provided together; they share 
facilities or significant centralized business 
elements, such as common personnel or IT 
resources; or they are operated in coordina-
tion with, or reliance on, other businesses in 
the aggregated group. 

Scott M. Cheslowitz, another member of 
the Closely Held and S Corporations Com-
mittee, said that being able to aggregate will 
make tax planning much simpler. 

“Now you can aggregate W-2 wages, 
whereas before you [couldn’t], so that is some-
thing very positive,” he said. 

Rental properties
In the proposed guidance, the IRS also 

cleared up some questions about where rental 
properties fit into the pass-through deduction 
program: The renting or licensing of tangible 
or intangible property that does not rise to 
the level of a trade or business as articulated 
in Section 162 of the Tax Code “is neverthe-
less treated as a trade or business for purposes 
of ” the 20 percent pass-through deduction so 
long as the property is rented or licensed to 
a trade or business that does qualify for the 

deduction. Cheslowitz noted that while this 
clarification helps pass-through entities with 
rental properties, which had been a source of 
confusion, it also means that it shuts out any-
one whose only business is renting properties. 

“One of the negatives is that the real estate 
industry is still going to face some uncertainty. 
It does not help taxpayers in the rental industry 
with no ties to another trade or business, so if 
you’re just collecting a lease, you’re not going 
to have, probably, a trade or business,” he said. 
But he added that prior case law has carved out 
generous wiggle room, meaning that facts and 
circumstances can still play a role here.  

Morris brought up a similar point, saying 
that the way rental properties interact with 
this tax law “will always be fact-specific.” 
Whether one might qualify for the deduc-
tion in such situations could be a gamble. 

Clarity on prohibited strategies
Before the IRS issued the proposed guid-

ance, the law’s ambiguities had led some prac-
titioners to propose of a number of novel strat-
egies to help entities qualify for the deduction, 
even if they might otherwise be barred. The 
proposed guidance, however, explicitly calls 
out some as problematic. For instance, tax-
payers would be prohibited from establishing 
multiple nongrantor trusts or contributing 
additional capital to multiple existing non-
grantor trusts in order to avoid federal income 
tax. Trusts formed or funded with the express 
purpose of receiving the deduction will not be 
respected under this statute. 

The IRS also shut down separating out 
parts of what would otherwise be an integrat-
ed SSTB to try to qualify it for the deduc-
tion, a technique nicknamed “crack and pack.” 
The IRS said that this technique would be 
inconsistent with the purpose of the statute. 
To prevent this practice, the IRS’s proposed 
guidance clarifies that an SSTB includes any 
trade or business with 50 percent or more 
common ownership—direct or indirect—that 
provides 80 percent or more of its property or 
services to an SSTB. Additionally, if an entity 
has a 50 percent or more common ownership 
with an SSTB, the portion of the property or 

services provided to that entity will be treated 
as income from an SSTB. 

“Now, under the guidance, you can’t, in or-
der to take the 20 percent, [be like] a dental 
practice renting part of a building owned by 
the same dentist in trying to break out that 
aspect of the business from the excluded busi-
ness,” said Cheslowitz.  “Some people with the 
specified trade or service business, they will be 
… looking to do this ‘crack and pack’, but the 
guidance says, ‘Hold on a sec, don’t burden your 
tax preparer with these, we won’t allow it.’” 

Yet the guidance does not seem to address 
another maneuver that some firms have been 
exploring: using defined benefit plans to re-
duce income from barred professions to below 
the earnings threshold, thereby allowing them 
to qualify, despite belonging to one of the for-
bidden trades. Cheslowitz said he “didn’t see 
anywhere in the guidance where that’s not a 
good idea,” noting that it does not seem like 
an area of abuse. Morris made the same point, 
saying that such a maneuver would be rela-
tively uncontroversial. 

“There’s a lot to be gained by a defined ben-
efit plan, and if it works, yeah, why not? You 
know, I’d say it’s a proven technique. It reduces 
income, that gets them around the 199A re-
strictions, but, hey, as long as it’s viable, why 
not? And this would apply even if 199 wasn’t 
in play,” he said. 

The IRS issued the guidance in early Au-
gust and held a public hearing about it on Oct. 
16. At the hearing, as reported in Politico, Troy 
Lewis, appearing on behalf of the American 
Institute of CPAs, testified that no uniform 
definition of a trade or business exists, leaving 
it to taxpayers to determine trade or business 
status on a case-by-case basis. In addition, 
advocates for rental property owners com-
plained about ambiguities that still remain 
over whether they qualify for the deduction.  

The guidance is expected to be finalized 
before the start of the next tax season. The 
IRS said that taxpayers may rely on the rules 
in these proposed regulations until final reg-
ulations are published in the Federal Register. 
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House bill would clarify online sales tax  
requirements, in response to high court case
By CHRIS GAETANO
Trusted Professional Staff

A recently introduced House bill 
would, if implemented, prevent 
state governments from collecting 

sales tax from most out-of-state sellers until 
such time as a compact regarding treatment 
of online sales is developed by the states and 
approved by Congress. The bill says that “it 
is the sense of Congress that the States 
should develop an interstate compact for 
the collection of sales tax by remote sellers 
that identify a clearly defined minimum 
substantial nexus between the remote seller 

and the taxing State, that simplifies regis-
tration, collection, remittance, auditing and 
other compliance processes to the great-
est extent possible.” This exemption would 
specifically apply to smaller remote sellers, 
which are defined as those with gross re-
ceipts in the United States of no more than 
$10 million.  

The bill, the Online Sales Simplicity and 
Small Business Relief Act of 2018, is spon-
sored by Rep. Jim Sensenbrenner (R-Wis.) 
and was drafted in response to the recent 
Supreme Court decision ruling that states 
have the right to levy sales tax on out-of-
state sellers, even if there is no physical 

presence in those states. In the August/
September issue of The Trusted Profession-
al, NYSSCPA members noted that the de-
cision, South Dakota v. Wayfair, Inc., could 
present a compliance challenge for internet 
retailers, as they would need to know the 
tax rules of every single taxing jurisdiction 
where they might conceivably have custom-
ers, and go through a registration process in 
many of them. 

Beyond the small business exemption, 
the bill would also prevent state govern-
ments from imposing any sort of retroactive 
taxation, and from collecting sales taxes be-
fore Jan. 1, 2019. 

“This bipartisan legislation reins in the 
taxation free-for-all created by the Su-
preme Court’s ruling in Wayfair,” said Rep. 
Sensenbrenner. “Online sellers need clarity 
and stability in the sales tax arena. Our bill 
will protect small businesses and internet 
entrepreneurs from excessive regulatory 
burdens. Throughout the Fifth Congressio-
nal District, I continually hear from busi-
nesses that they need ‘certainty.’ This bill 
provides that.”  
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