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 Compensatory Damages in Lost Wages 
Claims: The Relevance of Unemployment 

Trends Adjustments 

 Josefi na V. Tranfa-Abboud 

  When claims of lost compensation arise, the role of the economic expert is to pro-
vide a reasonable estimate of the potential damages. The economic damages 
model designed should be tailored to the claim and its jurisdiction, but should 
also incorporate the effect of the economic environment and the effect of potential 
unemployment on the estimation of expected compensation. A simplifi ed hypotheti-
cal example highlights the impact of the probability of unemployment on the lost 
compensation estimate.  

 C laims of lost compensation arise from any circumstances or inci-
dents that may have limited or completely eliminated an employ-

ee’s ability to work and earn income. The role of the economic expert 
is to construct an economic model of damages that is tailored to the 
claim, to the individual whose damages are being evaluated, to the 
specifics of the employment and occupation of the individual, and to 
the reality of the economic environment. The central goal of an eco-
nomic damages model in a lost compensation dispute is to provide a 
reasonable estimate of the difference between the net compensation 
“but-for” the disruptive event, and the net compensation that is pos-
sible given that an event has allegedly interfered with the individual’s 
ability to work and to receive compensation for his or her work. Key 
to providing such a reasonable estimate is the importance of consider-
ations regarding the risks and uncertainty associated with employment 
and earnings. 

 An economic damages model can provide a reasonable estimate of 
an individual’s lost compensation only after proper consideration has 
been given to the probability that earnings may occur, a factor that 
carries even more weight under the current economic environment of 
continued signifi cant challenges facing the labor market. Data regarding 
the unemployment rate and the discussion in the recent jobs reports 
provide insight into the necessary adjustments to achieve a reasonable 
estimate of a plaintiff’s potential economic damages. The relevance of 
unemployment risk adjustments is highlighted in the sections that  follow 
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through a hypothetical example and a simplifi ed economic model of lost 
compensation. 

 THE HYPOTHETICAL EXAMPLE OF MARY D 

 In December 2005, XYZ Corporation lays off Mary D, a 29-year-old 
female account manager. A short while later, Mary sues XYZ, claim-
ing wrongful termination. The case is due to come to trial in January 
2012. 

 Mary D seeks to recover “past losses”—defi ned as her potential or 
alleged losses from the date of termination to the date of the trial. She 
also seeks to recover “future losses”—potential or alleged losses from 
the date of the trial forward. Mary D claims that, as a result of her ter-
mination, she lost wages as well as her “ability” to obtain and maintain 
comparable employment with comparable compensation for the remain-
der of her work-life years. 

 The point of departure for the analysis of Mary’s alleged lost wages 
claim is her prior earnings history, which is shown in Figure 1.  

 Mary D returned to the workforce in January 2010, earning a salary of 
$35,000 per year. Further, job search specialists opine that Mary should 
be able to reach earnings comparable to her pre-termination compensa-
tion within four years of the date of trial, or by 2015. 

 The economic expert retained through Mary’s attorneys uses these 
fi gures as the basis for the estimation of Mary’s economic damages 
by projecting her pre-termination earnings in 2005, assuming annual 
increases of $2,000 from the date of her termination forward. The expert 
factors in her assumed new hire date and wages in order to compute 
the amount claimed for past and future losses. 

 Is the claim accurate? Does it fl y in the face of economic reality to 
assume that Mary D would in fact have earned her 2005 wages plus 
“typical” increases from 2005 forward with 100 percent certainty? Or 
would she have been affected—like millions of others—by one of the 
most prolonged downturns in economic history? Does her claim repre-
sent fair compensation or a potential windfall? 

Year Earnings

2002 42,000

2003 44,000

2004 46,000

2005 48,000

Figure 1. Hypothetical Earnings History by Year 
Mary D
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 The underlying questions are these: 

   • How can a model be properly designed which will estimate 
the alleged earnings losses in Mary D’s case?  

  • What are the relevant components in constructing a reasonable 
estimate of the alleged earnings losses?  

  • Is the economic environment pre- and post-termination a rel-
evant factor to consider in the analysis?  

  • What role do unemployment trends play in a case such as this?   

 WHERE DO CLAIMS FOR LOST 
COMPENSATION COME FROM? 

 Claims of lost wages can arise as a result of several possible circum-
stances, for example, termination from employment, failure to promote, 
personal injury, and wrongful death. 

  Termination from Employment  

 Suppose an employee is terminated either individually or as part of 
a broader reduction in force. Such a situation may lead to a claim of 
termination on the basis of discrimination. The plaintiff will likely claim 
lost wages as well as an inability to return to the pre-termination level 
of earnings and compensation. 

  Failure to Promote  

 Suppose an employee was expecting to be promoted to a certain job 
title, but this promotion did not occur at the time when the employee 
was expecting it. Such circumstances may lead to an allegation of failure 
to promote. If the employee’s compensation would have changed as a 
result of the promotion, there will be a claim of lost earnings and other 
supplemental compensation tied to base wages or job title. 

  Personal Injury  

 A physical injury—one that prevents an individual from being able 
to return to a pre-injury occupation, or limits the individual’s ability to 
earn pre-injury wages—is likely to provoke a claim for those lost and/or 
diminished wages. 

  Wrongful Death  

 A claim of lost earnings and other compensation may arise as a 
result of an individual’s death due to a third party’s liability, whether 
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related to an accident, medical malpractice, or even a tragic accident. 
Benefi ciaries or next of kin will cite the impact of the deceased’s lost 
wages on their ability to live a life comparable to the one they enjoyed 
before the death. 

 DESIGNING AN ECONOMIC MODEL 
OF LOST COMPENSATION 

 The objective of a lost compensation analysis is to provide an esti-
mate of a compensatory amount that would make a plaintiff whole, or 
in other words, that would restore the plaintiff’s pre-incident earnings-
related conditions. It is the role of the economic expert to provide an 
estimate of the compensatory amount that would satisfy this objective. 
Lost compensation analyses are not “one size fi ts all.” Jurisdiction, type 
of claim, and employment and economic data are factors that play a key 
role in the design of the lost compensation model that fi ts the case. The 
economic model designed for each particular case should be based on 
data and information resulting from considering the following: 

     • The period of alleged lost compensation .  The type of claim 
(particularly in employment discrimination matters) and the 
jurisdiction may affect the length of the future damages period;  

    • Compensation structure and potential increases in 
compensation .  Certain jurisdictions, such as the State of 
Pennsylvania, do not allow infl ationary increases to be consid-
ered in lost future compensation projections;  

    • Fringe benefi ts .  Fringe benefi ts vary in nature, eligibility 
rules, and required contributions on the part of an employee. 
Also, fringe benefi ts not always convert into actual monetary 
value to the employee. Such is the case of life insurance and 
disability insurance, which result in monetary income only if 
death or disability actually occurs;  

    • Eligibility for bonuses, stock options, and other forms 
of compensation .  Certain components of compensation may 
be tied to an employee’s position and job title, as well as to 
the performance of the employee’s pre-incident organization. 
Compensation components that are more closely tied to com-
pany performance carry greater risk than a base salary or other 
forms of basic earnings;  

    • Tax liability .  Certain jurisdictions do not allow for the inclu-
sion of tax effects on compensation, particularly in personal 
injury and wrongful death matters. Such is the case of New 
York State courts, which is extended to Social Security and 
Medicare taxes;  
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    • The probability of continued employment and compensa-
tion .  Company-specifi c turnover, occupation-specifi c turnover, 
and/or industry and geographic location-specifi c unemploy-
ment trends may affect this probability;  

    • Potential or actual mitigating employment and com-
pensation .  The employee’s actual or potential employment 
and compensation opportunities should be considered in the 
analysis and should be accompanied by accompanying fringe 
benefi ts, if any, and adjusted for potential risks and any other 
applicable consideration as made in the estimation of pre-
 incident compensation; and  

    • Disability benefi ts in personal injury claims .  Actual 
income replacement benefi ts, such as Social Security disability 
income or a disability pension, may be potential offsets to cer-
tain components of lost compensation. However, the inclusion 
of such income replacement benefi ts in pre-trial lost compen-
sation analyses is contingent on jurisdiction rules. Such is the 
case of the State of New York, where consideration for income 
replacement benefi ts such as Social Security disability income 
can only be considered post-trial.   

 In order to maintain the focus on the effects of the probability of 
unemployment in lost compensation claims, the discussion presented in 
the sections that follow is conducted by presenting a simplifi ed hypo-
thetical example of lost earnings, one that does not include most of the 
factors just described. 

 THE RELEVANCE OF UNEMPLOYMENT TRENDS 

 Maintaining employment—and, consequently, the stream of earnings 
that is expected to accompany it—does not carry a 100 percent certainty. 
The probability that someone may face periods of unemployment or 
under-employment is an important factor in estimating lost wages and/
or other compensation. Any analysis that involves the estimation of lost 
compensation, whether due to a wrongful termination claim, a claim of 
personal injury, or a wrongful death matter, needs to incorporate the 
probability that expected earnings may not have occurred. 

 This is a factor of particular importance as the US economy moves 
through times of almost unprecedented economic challenge. Despite 
some evidence of a turnaround—the Business Cycle Dating Committee 
of the National Bureau of Economic Research declared the recession 
that began in December 2007 “offi cially” ended in June 2009—by many 
accounts, job recovery in the United States continues to be slow. 

 One of the most astonishing characteristics of this most recent reces-
sion and its unprecedented slow recovery is not just massive job loss 
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but the continued and protracted unemployment of many workers. In 
particular, 2008–2011 has proven to be a period of high anxiety over 
job retention for millions of workers across all industries across the 
country, evidenced by the signifi cant upward trends in unemployment 
experienced in all 50 states. According to many analysts, an average of 
150,000 jobs need to be added every month in order for the unemploy-
ment rate to begin a downward trend and to show consistent positive 
signs of job recovery. 

 The risk of unemployment, however, is an always present factor, 
not just relevant during periods of upsurge in the rate and the duration 
of unemployment. Estimations of lost wages based on equations that 
assume continuous, uninterrupted employment and a steady earnings 
stream with 100 percent certainty will generally be incomplete and 
upwardly biased. Given the events of the recent years and the current 
state of recovery of the US economy, adjusting for the probability that 
employment and earnings have a less than 100 percent chance of occur-
rence is even more relevant. 

 Counsel retained by both the plaintiff and by the defense should con-
sider the value of economic damages models that include adjustments 
for risk—and particularly give consideration to the unemployment 
trends of the last three years—as a key element in estimating lost wages 
for 2007–2010 and in the upcoming years. 

 THE ECONOMIC ENVIRONMENT AND RECENT 
UNEMPLOYMENT TRENDS 

 The Business Cycle Dating Committee of the National Bureau of 
Economic Research declared on September 20, 2010, that the recession 
that began in December 2007 offi cially ended in June 2009. By many 
accounts, the 2007–2009 recession has been characterized as the deepest 
economic downturn since World War II, and the deepest on record since 
the Great Depression, particularly in terms of job losses. 

 Financial services fi rms that had been considered pillars of Wall 
Street were brought to their knees as a result of the collapse in the real 
estate markets, which led to widespread downsizing, restructuring, and 
bankruptcy of both large and small corporations across the country 
and across all industries. More and more workers both in private orga-
nizations as well as in government agencies and municipalities found 
themselves either unemployed or forced into part-time arrangements or 
facing mandatory furloughs or salary freezes. 

 The continued lack of sustained employment recovery continues to 
be at the heart of the political debate, and the discussions regarding the 
increased risk to employment over the last three years have only intensi-
fi ed since the last recession offi cially ended in June 2009. 

 The greatest increase in the rate of unemployment was experienced in 
2009, with the unemployment rate for the US economy almost  doubling 
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from 5.8 percent to 9.3 percent during the period 2008 to 2009. This 
upward trend continued in 2010 and, 2011 showed little or no signs of 
changes in the unemployment picture with very few indications from 
the monthly jobs reports of a potential change in trends. According to 
the September 2011 jobs report, while more employment increased by 
more than 100,000 people, the unemployment rate picture remained 
unchanged, and the number of people who are “involuntary part-time 
employees” increased in September. Those considered as “long-term 
unemployed,” defi ned as workers who have been unemployed for more 
than 27 weeks, represent 44.6 percent of the unemployed. The average 
workweek remained at similar levels to be 34.3 hours for all workers 
and 33.5 hours for non-supervisory production workers. 1    Figure 2 shows 

Year
United 
States

New 
York 
State

New 
York 
City

NY-NJ-PA 
Metro 
Area Connecticut New Jersey

1991 6.80 7.30 8.70 7.30 6.50 6.80

1992 7.50 8.60 11.10 9.20 7.30 8.50

1993 6.90 7.90 10.30 8.40 6.40 7.60

1994 6.10 6.90 8.80 7.30 5.50 6.80

1995 5.60 6.40 8.20 6.70 5.30 6.50

1996 5.40 6.30 8.80 6.70 5.30 6.20

1997 4.90 6.50 9.40 6.60 4.80 5.30

1998 4.50 5.70 7.90 5.60 3.30 4.60

1999 4.20 5.20 6.90 5.10 2.70 4.50

2000 4.00 4.50 5.80 4.40 2.30 3.70

2001 4.70 4.90 6.10 4.90 3.10 4.30

2002 5.80 6.20 8.00 6.50 4.40 5.80

2003 6.00 6.40 8.30 6.60 5.50 5.90

2004 5.50 5.80 7.10 5.70 4.90 4.90

2005 5.10 5.00 5.80 4.90 4.90 4.50

2006 4.60 4.60 5.00 4.60 4.40 4.60

2007 4.60 4.50 4.90 4.40 4.60 4.30

2008 5.80 5.30 5.40 5.20 5.60 5.50

2009 9.30 8.40 9.50 8.80 8.20 9.20

2010 9.60 8.40 9.50 8.90 9.00 9.50

Source: US Department of Labor, Washington, DC.

Figure 2. Bureau of Labor Statistics Unemployment Rates 
Selected States/Metropolitan Areas
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the available historical annual rate of unemployment over the last 20 
years for the United States as a whole and for selected states. 

 The upward trend in the rate of unemployment has been coupled 
with an equally disconcerting upward trend in the number of weeks 
spent in unemployment. According to the US Department of Labor, 
Bureau of Labor Statistics, the average number of weeks unemployed 
increased from 19 weeks in 2008 to 29 weeks in 2009. 

 Statistics also show that certain industries have been more affected 
than others. Figure 3 shows statistics released by the US Department of 
Labor, Bureau of Labor Statistics, regarding the rate of unemployment 
for certain industries. 

 According to these statistics, government workers have historically 
experienced the lowest rate of unemployment, while workers in the 
construction industry have experienced unemployment rates above the 
national average. 

 As indicated by reports published by the  Monthly Labor Review  in 
April 2011, the signifi cant increase in unemployment experienced dur-
ing the December 2007–June 2009 recession represents the deepest 
decline in employment since World War II. However, the recent years 
do not constitute the only time during which workers have faced the 
likelihood of unemployment. While the rate of unemployment varies 
across industries and states, even at levels of frictional unemployment 
(a level of unemployment that is considered necessary for continuous 
fl ow in the job markets), a certain percentage of workers will experience 
idleness and no earnings. 

 THE LIKELIHOOD OF COMPENSATION 

 The objective of an analysis of lost compensation is to determine, 
within reasonable economic certainty, the accurate value of wages and 
fringe benefi ts that someone would have likely earned and received 
but-for a disruptive incident. A reasonable estimate of an individual’s 
lost wages and fringe benefi ts has to be based on the likelihood that 
such earnings would in fact have occurred. The opposite is also true. 
If earning wages does not carry a 100 percent certainty, then an adjust-
ment has to be made. 

 Ideally, accounting for the likelihood of compensation in a lost com-
pensation claim should be based on measuring attrition rates specifi c 
to the pre-incident organization, industry, and occupation. Such infor-
mation, however, is not always available, and an alternative to such 
measures should be considered. While historical data regarding the 
unemployment rate is not tailored to any particular organization, state-
level and industry-level data on unemployment can provide valuable 
insight regarding the trends and employment outlook of the locality 
and the industry, and into the likelihood of continued employment 
and earnings. The use of historical unemployment rates is a generally 



Compensatory Damages in Lost Wages Claims

Employee Relations Law Journal 31 Vol. 37, No. 4, Spring 2012

Y
ea

r

N
o

n
ag

ri
cu

lt
u

ra
l,

 
P

ri
va

te
 W

ag
e,

 
an

d
 

Sa
la

ry
 W

o
rk

er
s 

T
ra

n
sp

o
rt

at
io

n
 

an
d

 U
ti

li
ti

es
G

o
ve

rn
m

en
t 

W
o

rk
er

s

E
d

u
ca

ti
o

n
 

an
d

 
H

ea
lt

h
 

Se
rv

ic
es

F
in

an
ci

al
 

A
ct

iv
it

ie
s

Le
is

u
re

 
an

d
 

H
o

sp
it

al
it

y

P
ro

fe
ss

io
n

al
 

an
d

 
B

u
si

n
es

s 
Se

rv
ic

es
M

an
u

fa
ct

u
ri

n
g

20
00

4.
10

3.
40

2.
10

2.
50

2.
40

6.
60

4.
80

3.
50

20
01

5.
00

4.
30

2.
20

2.
80

2.
90

7.
50

6.
10

5.
20

20
02

6.
20

4.
90

2.
50

3.
40

3.
50

8.
40

7.
90

6.
70

20
03

6.
30

5.
30

2.
80

3.
60

3.
50

8.
70

8.
20

6.
60

20
04

5.
70

4.
40

2.
70

3.
40

3.
60

8.
30

6.
80

5.
70

20
05

5.
20

4.
10

2.
60

3.
40

2.
90

7.
80

6.
20

4.
90

20
06

4.
70

4.
00

2.
30

3.
00

2.
70

7.
30

5.
60

4.
20

20
07

4.
70

3.
90

2.
30

3.
00

3.
00

7.
40

5.
30

4.
30

20
08

5.
90

5.
10

2.
40

3.
50

3.
90

8.
60

6.
50

5.
80

20
09

9.
80

8.
90

3.
60

5.
30

6.
40

11
.7

0
10

.8
0

12
.1

0

20
10

9.
90

8.
40

4.
40

5.
80

6.
90

12
.2

0
10

.8
0

10
.6

0

So
u

rc
e:

 U
S 

D
ep

ar
tm

en
t 
o
f 

La
b
o
r,
 W

as
h
in

gt
o
n
, 
D

C
.

Fi
gu

re
 3

. B
u

re
au

 o
f 

La
b

o
r 

St
at

is
ti

cs
 

U
n

em
p

lo
ym

en
t 

R
at

es
 b

y 
In

d
u

st
ry

: 2
00

0–
20

10
 

16
 Y

ea
rs

 a
n

d
 O

ve
r



Compensatory Damages in Lost Wages Claims

Vol. 37, No. 4, Spring 2012 32 Employee Relations Law Journal

accepted approach in analyses conducted to provide an estimate of lost 
compensation. 

 The approach to the use of historical data regarding the unemploy-
ment rate varies among economic experts. Economic experts conducting 
analyses of employment trends generally consider different dates and 
spans of time for the unemployment rate. Some economists may argue 
that the “past damages period,” defi ned as the period from the earn-
ings disruption incident to the date of trial, should not incorporate any 
adjustment for the possibility of unemployment. Other economists may 
consider that the average rate of unemployment over a 30-year span 
should be used as the best predictor of future unemployment on the 
basis that such period of time should capture enough business cycles to 
provide a reasonable adjustment. Some economists consider that the risk 
of unemployment should not be a component of the analysis implicitly 
assuming pre-incident earnings would have been “certain.” 

 These different views, however, may not constitute an appropriate 
approach to the estimation of lost compensation. Suppose an incident 
in 2007 caused a worker to be out of work during years 2008, 2009, 
and 2010. One approach would consider that the individual’s wages 
for those years would have occurred with 100 percent certainty. The 
assumption that compensation would have been certain for this indi-
vidual during years 2008–2010 does not capture reality. 

 Given what we know of the extreme nature of the 2007–2009 
 recession—how radically it differs from the period immediately before, 
how it radically changed the employment landscape for 2008–2011, and 
the possibility of permanent changes for the structure of the workforce 
beyond 2011—it is clear that an accurate analysis requires that unem-
ployment data be taken into account. Any analysis of lost compensation 
requires consideration for the following facts: 

   • The unemployment rate doubled in 2009;  

  • The rate of unemployment has not yet returned to “normal” 
levels (in spite of the fact that the recession has been declared 
offi cially over by the Business Cycle Dating Committee of the 
National Bureau of Economic Research); and  

  • The rate of unemployment would not return to a steady level 
overnight, but will likely take a few years for the unemployment 
rate to “reverse” to something closer to its historical average.   

 ACCOUNTING FOR REAL-WORLD EMPLOYMENT 
REALITIES RESULTS IN A DIFFERENT PICTURE 
OF LOST COMPENSATION 

 In what follows, and in order to keep the discussion simple and to 
the point, only the risk of unemployment will be considered as the 
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only main element in the projection. As discussed earlier, a complete 
model of lost compensation includes the effect of many factors, with 
the probability of continued employment and earnings being just one 
of them. 

 The hypothetical example of Mary D serves as a means to illustrate 
how the adjustment process works, and the effect of considering the 
probability of unemployment in the estimation of lost compensation. In 
the hypothetical example, Mary D is a 29-year-old account manager who 
claims to have been wrongfully terminated in December 2005, and the 
trial has been scheduled to take place in January 2012. The basis of her 
economic damages claim is her pre-termination annual earnings, which 
escalated from $42,000 in 2002 to $48,000 in 2005, with an increase of 
$2,000 each year. 

 She claims both past losses (from termination to trial date) and future 
losses (from trial date forward). In this hypothetical example, it has 
been determined that the plaintiff could have obtained employment 
as of 2010 and could have earned wages of at least $35,000 per year. 
Following are two alternative approaches to the estimation of Mary D’s 
potential lost compensation: 

   1. Ignoring the possibility of unemployment; and  

  2. Adjusting for the risk of unemployment.   

  Approach 1: Ignoring the Possibility of Unemployment  

 This approach only takes into consideration the fact that Mary D, the 
plaintiff, received $2,000 increases in each of the four years of employ-
ment prior to termination, and assumes that her employment, as well 
as historical increases, would have continued to occur with 100 per-
cent certainty. Accordingly, Mary’s past increases are simply projected 
forward to the end of the damages period, resulting in the projection 
shown in Figure 4. 

  Approach 2: Adjusting for the Risk of Unemployment  

 Incorporating the rate of unemployment into our estimate requires 
the following: 

   • An appropriate review of the available statistics for the past 
period; and  

  • An appropriate estimate of the rate of unemployment for 
future years—years for which data are not yet available.   

 The fi gures for 2006 through 2010 are drawn from Figure 1, which 
reports the US rate of unemployment back to 1991. An assumption 
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has to be made to account for the possibility of unemployment in 
“future” years (2011 to 2015). Figure 5 reports the unemployment rate 
that will be used in the estimation of Mary D’s lost earnings, and it 
is based on the assumption that the rate of unemployment will not 
return to its pre-recession historical levels overnight. Rather, given 
the current state of the recovery on the job front, the unemployment 
rate will likely slowly reverse to its historical normal levels. Further, 
according to recent commentary by the US Department of Labor, it is 
expected that attritional unemployment will likely be considered to 
be 6 percent. 

 Applying these past and hypothetical future unemployment-rate fi g-
ures results in the adjusted estimate of what Mary D might have earned 
during the post-termination and post-trial periods.  See  Figure 6. 

 Additional information is now factored in to account for Mary D’s 
replacement earnings starting in 2010 of $35,000 per year, and to 
account for the fact that job search specialists have opined that Mary D 
would be able to reach earnings levels comparable to what she earned 
in her pre-termination employment within four years after the trial. 

 Once the plaintiff becomes re-employed, the calculation of earnings 
loss becomes a “net loss.” That is, since the plaintiff is earning a salary 
again, allegedly at a lower rate than would have been the case if she 
had been continually employed, the losses are estimated as the differ-
ence between her pre-termination earnings and her post-termination 

Year Wages Projection

2006 $ 50,000

2007 52,000

2008 54,000

2009 56,000

2010 58,000

2011 60,000

Total Past Losses $ 330,000

2012 $ 62,000

2013 64,000

2014 66,000

2015 68,000

Total Future Losses $ 260,000

Total Losses $ 590,000

Figure 4. Pre-Termination Earnings Projection 
with No Unemployment Adjustment
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earnings. Post-termination earnings are also referred to as “mitigating 
earnings.” 

 A new projection of the plaintiff’s alleged lost earnings is developed, 
one that includes Mary’s new earnings and the opinion of the job search 
specialists, as well as the fact that the risk of unemployment is present 

Year Rate

2006 4.6

2007 4.6

2008 5.8

2009 9.3

2010 9.6

2011 9.3 *

2012 8.3 *

2013 7.3 *

2014 6.0 *

2015 6.0 *

(*) Hypothetical unemployment rates

Figure 5. Unemployment Rates

Year Wages 
Projection

Unemployment Adjusted 
Wages Projection

2006 $   50,000 $   47,700

2007 52,000 49,608

2008 54,000 50,868

2009 56,000 50,792

2010 58,000 52,432

2011 60,000 54,420

Total Past Losses $ 330,000 $ 305,820

2012 $   62,000 $   56,854

2013 64,000 59,328

2014 66,000 62,040

2015 68,000 63,920

Total Future Losses $ 260,000 $ 242,142

Total Losses $ 590,000 $ 547,962

Figure 6. Pre-Termination Earnings Projection 
with Unemployment Adjustment
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for Mary’s post-termination employment, which would affect the estima-
tion of Mary’s post-termination earnings in a similar fashion as it affected 
Mary’s pre-termination employment and earnings. The adjusted, and 
more complete, estimation of net lost earnings in Mary’s hypothetical 
case is shown in Figure 7. 

 As can be noted, once it is considered that the plaintiff’s pre-
 termination employment did not carry a 100 percent certainty, and that 
the probability of unemployment also plays a part in the projection of 
Mary’s post-termination employment and earnings, a signifi cant adjust-
ment takes place both to pre-termination and post-termination earnings. 
The value of the impact on earnings depends on the levels of assumed 
potential unemployment risk. 

 By applying real-world unemployment fi gures and adjusting accord-
ingly, this process has produced a radically different estimate of lost 
wages—$326,273, or 44.7 percent lower than the original estimate of 
$590,000 that did not take into account either post-termination earnings 
or the relevance of unemployment risks. 

Pre-Termination Projection Pre-Termination Projection

Year
Wages 

Projection

Unemployment 
Adjusted Wages 

Projection
Wages 

Projection

Unemployment 
Adjusted Wages 

Projection

Net 
Earnings 

Loss

2006 $   50,000 $   47,700 $   47,700

2007 52,000 49,608 49,608

2008 54,000 50,868 50,868

2009 56,000 50,792 50,792

2010 58,000 52,432 35,000 31,640 20,792

2011 60,000 54,420 37,000 33,559 20,861

Total Past 
Losses $ 330,000 $ 305,820 $   72,000 $   65,199 $ 240,621

2012 $   62,000 $   56,854 $   39,000 $   35,763 $   21,091

2013 64,000 59,328 41,000 38,007 21,321

2014 66,000 62,040 43,000 40,420 21,620

2015 68,000 63,920 45,000 42,300 21,620

Total 
Future 
Losses $ 260,000 $ 242,142 $ 168,000 $ 156,490 $   85,652

Total 
Losses $ 590,000 $ 547,962 $ 240,000 $ 221,689 $ 326,273

Figure 7. Pre-Termination Earnings Projection 
with Unemployment Adjustments



Compensatory Damages in Lost Wages Claims

Employee Relations Law Journal 37 Vol. 37, No. 4, Spring 2012

 CONCLUSIONS   

 Our review of the hypothetical case of Mary D demonstrates how an 
economist can arrive at two different conclusions regarding the value 
of a lost earnings claim, depending on the assumptions made regarding 
the impact of external factors and the likelihood of employment on the 
estimation of lost compensation. 

 Many external factors play a role in the determination of someone’s 
but-for compensation, and some of these factors are not quantifi able or 
cannot be predicted with certainty. As a result, any projection of lost 
compensation represents only an estimate and should be constructed 
based on assumptions that capture the surrounding economic realities 
as well as case-specifi c facts and information. 

 One key element in providing a reasonable estimate of lost compen-
sation is accounting for the probability of realization of “but-for” (if the 
incident had not occurred) expected earnings. Incidents that lead to 
legal claims should not be considered as the only factor that could have 
potentially impacted the likelihood of someone’s expected earnings. 
Rather, the general economic conditions, the economic conditions of 
the particular industry and occupation in the pre-incident scenario, fac-
tors specifi c to the pre-incident employer, as well as to the individual’s 
potential circumstances independent of the claim, are to be considered 
in providing an estimate. 

 Any economic analysis is generally conducted under incomplete and 
asymmetric information; not all factors can be fully accounted for and 
estimates require a certain degree of speculation. However, some undis-
puted realities should be considered as such information is available and 
is relevant, and which move the analysis away from undue speculation 
and into reasonable economic certainty. The realities of the employment 
landscape are to be considered, and when specifi c employment fl uctua-
tions affecting the individual whose earnings are to be estimated cannot 
be readily captured, publicly available statistics related to the unemploy-
ment rate should also be considered in order to provide a reasonable 
picture of the potential damages. 
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