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Part 1: Find Industry and Location-Specific Data

Courts standards require that damages analysis results be within “reasonable certainty”, and
objective rather than speculative. And while the terms “reasonable certainty” and “speculative”
are more terms of art than science, given these standards, it is of vital importance to analyze all
relevant factors to the extent permitted by the best data available. And it is the responsibility of the
damages expert to present an analysis that is both reasonably certain and objective by engaging in
reasonable effort to request and/or research the best data available. The expert that is unable to
isolate the wrongdoing from exogenous factors may be challenged on the basis that analysis is
speculative.

While varied in their details across
jurisdictions, courts standards require
that damages analysis results be
within “reasonable certainty”,[i] and
objective rather than speculative.[ii]
And while the terms “reasonable
certainty” and “speculative” are more
terms of art than science, given these
standards, it is of vital importance to
analyze all relevant factors to the
extent permitted by the best data
available. And it is the responsibility of
the damages expert to present an
analysis that is both reasonably
certain and objective by engaging in
reasonable effort to request and/or
research the best data available.

Many elements require analysis in lost
profits quantification,[iii] and those to be analyzed from the perspective of the damages expert include the
selection of the applicable method, the estimation of lost revenues and avoided costs, financial
performance pre- and post-incident, the damages period, mitigation, as well as the economic and industry
outlook and their effect on the economic damages claim.[iv] Moreover, damages are to be estimated as the
best measure of the negative financial performance resulting from the harmful act, and not the portion of
negative financial performance that may be attributable to other factors. In other words, the analysis has to
“isolate” the effects of exogenous factors from the effects of the alleged wrongdoing,[v] and provide an
estimate of damages that is reflective of the negative impact on financial performance resulting from the
action(s) of defendant(s).[vi]

Because businesses operate within the context of the economy, their geographic characteristics, specific
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industry, and so on, evidence of a negative change in profits is not sufficient basis to establish a 100
percent causal relationship between a decline in profits and the harmful act.  Failure to isolate other
sources of negative financial performance opens the door for potentially effective rebuttal through an
opposing side’s analysis that offers sufficient indications of the potential impact that business cycles,
industry, and market conditions may have had on financial performance.  This is particularly the case when
the quantification of lost profits is conducted a few years removed from the disputed incident, and when
significant historical data may be available regarding specific economic and market conditions.

Isolating the effects of external factors from that of the harmful act becomes an issue of both methodology
and data.  The analysis of lost profits is inter-temporal in nature, and hence requires data to cover periods
of time potentially longer that the period of damages.    Methodology can only be effectively applied if
appropriate, reliable, and sufficient data (or proxy data) is available.  This, clearly, is significantly more
challenging for newer businesses or business segments for which historical financial data is limited or
almost non-existent.[vii] [viii] [ix]

With regards to methodology, an analysis that includes the benchmarking of trends in the historical
performance of the business vis-à-vis the historical trends in the economy, the industry, the local economy
and market, and so on, is vital in isolating the effects of the wrongful act from the typical fluctuations of the
business, particularly when such benchmarking analysis can be extended to a period of time preceding the
period of damages.   For example, the financial performance of the business in the presence of general or
local economic downturns occurring a few years prior to the period of damages, and the timing of the
business’ recovery from prior, unrelated shocks, can tell a compelling story about the potential magnitude
of the effects and duration of the wrongdoing.  The actual methodology applied to analyze historical
business performance relative to the relevant economy, industry, market, and locality depends on the data
available.  When data allows, regression models can be powerful tools.  However, data quantity and
quality limitations requirements may limit the validity of such models.[x]  In the presence of data limitations,
a simpler approach, such as, through descriptive statistics, may provide the necessary answers.

In regards to historical data on external factors, generally speaking, the closer the data is to the specific
characteristics of the business, the better the analysis of the likelihood of the effect of exogenous factors. 
The more general the data is, the more careful the economic damages expert should be to qualify the
limitations of the analysis.

The starting point may be the identification of general downturns in the economy and qualifying information
that allows the economic damages expert to evaluate the business cycle and when the downturns, as well
as the end of recession periods, may have first been felt. The Business Cycle Dating Committee of the
National Bureau of Economic Research (NBER)[xi] conducts in-depth analysis on the business cycles, and
publishes extensive data and information on economic recessions and expansions.  The process by which
the NBER identifies the date of the beginning and end of recession requires that changes must be evident
for at least two quarters in economic statistics such as the GDP, unemployment, interest rates, and
inflation, and such changes are differentiated from other, smaller, normal economic fluctuations.  Data and
information available from the NBER can be an initial step into benchmarking the historical performance of
the business relative to the economy.   However, this data is more general and may not be reflective of the
fact that certain industries and localities may experience downturns and expansions with timing differences
relative to the rest of the economy and to differing degrees, or the fact that some industries are
countercyclical.

Therefore, more specific data is necessary in order to enhance the value of the analysis, and which may be
available through industry reports (from industry associations or independent research institutes and
corporations), as well as through federal and local government agencies. Industry data specific to
metropolitan areas and states is available in the marketplace.  In some cases it may be available through a
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specific county’s publications of financial performance, such as sales tax revenues, and can provide insight
into the historical strength of the local market at points in time.  Other historical, location-specific data,
such as rates of unemployment, income levels, and the value of homes, may also provide insight if
applicable to the specific type of business and circumstances.

The objective is to identify and properly use data that can be demonstrated is relevant in isolating the
effects of the wrongdoing from exogenous factors, and render the analysis of damages to be more likely
qualified as reliable, not unnecessarily speculative, and within reasonable certainty.
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